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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



STEPHEN SCFIUTTER 
An Individual 
2451 Eighteenth Street NW 
Washington DC 20009 
Plaintiff 



V, 

DAVID HERSKOWITZ 
An Individual 

579 Christmas Lane 
Williston, VT 05495 
And 
PHILIP BANKS 

An Individual 

405 Glen Arbor Court 

Kini> of Prussia. PA 19406 



Civil Action Number 



Complaint for Monetary Damages 

NOW COMES Plaintiff Stephen Schutter, through undersigned counseL and for his 
Complaint in this matter states and alleges as foUow^s: 



Jurisdiction and Venue 

This Court has jurisdiction over the subject matter of this case pursuant to 28 
U,S.C, Section 1332, inasmuch as there is diversity of citizenship in different 
states among the parties and the amount in controversy exceeds $75,000, 
computed without regard to any setoff or counterclaim to which the defendant 
may be adjudged to be entitled, and exclusive of interest and costs, the district 
court may deny costs to the plaintiff and, in addition, may impose costs on the 
plaintiff 

Venue is appropriate in this District pursuant to 28 U.S.C. Section 1391(a) 
inasmuch as a substantial part of the events or omissions giving rise to the 
claim occurred in the District of Columbia. 
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The Parties 

3. Plaintiff Stephen Shutter is an individual citizen currently residing and 
domiciled at 2451 Eighteenth Street NW, Washington DC 20009. 

4. Upon information and belief, Defendant David Herskowitz is an individual 
currently domiciled and residing in the State of Vermont. 

5. Upon inibrmation and belief Defendant Philip Banks is an individual citizen 
currently domiciled and residing in the Commonweatlh of Pennsylvania. 

Factual Allegations 

6. At all times relevant to this Complaint, Defendant Plerskowitz was the owner 
of real property (''Property'') and a business operating as a youth hostel 
(''Business") located at #32 South Bank Street, Philadelphia, PA, 

7. Sometime in late 2005, Plaintiff became aware of the fact that Defendant 
Herskowitz was ofTering for sale the Property and Business, 

8. Plaintiff and Defendant Herskowitz thereafter negotiated for the purchase of 
the Property and Business, 

9. During these negotiations Defendant Herskowitz repeatedly and felsely 
misrepresented the lawful capacity of the youth hostel Business to be 70 beds. 
This lawful capacity and occupancy of the Business w^as also set forth in 
publicly available documents, wliich w^ere provided to Plaintiff, as lawfully 
accommodating and being licensed for 70 beds of youth hostel capacity. 

1 0. The representation as to the lawful capacity of 70 beds was knowingly f^lse 
w^hen made, was made for the purpose of inducing Plaintiff into entering into 
an agreement for the purchase and sale of the Property and the Business, and 
was materially and detrimentally relied upon by Plaintiff in its decision to 
agree to purchase the Property and the Business on the terms and conditions 
agreed, 

1 L At all times relevant to this Complaint, the lawful occupancy of the Business 
pursuant to its Certificate of Occupancy w^as only 52 beds. 

12, On or about November 30, 2005, Plaintiff executed a document purporting to 
authorize Defendant Banks to represent him in negotiating for purchase of the 
Property and Business, w^ith the specific condition that there be ''a clear, 
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unrestricted Certificate of Operation [sic] from the City of Philadelphia, as 
well as any and all regulatory authorities having jurisdiction for the property, 
necessary to conduct business for a seventy bed Hostel (70), 

13. Plaintiff had no other agreement w^ith Defendant Banks with respect to the 
purchase or sale of the Property or the Business. 

14. Defendant Banks represented himself to Plaintiff as a licensed real estate and 
business broker, and represented to Plaintiff that he would be paid for his 
services, if and only if the Property and Business w^ere ultimately transferred 
to Plaintiff 

15. Based upon the false representation of capacity and in reliance on the 
represented capacity of the Business, Plaintiff agreed to purchase the Property 
and Business from Defendant Herskowitz for a total of $L600i)00 (One 
Million Six Hundred Thousand Dollars). 

16. Defendant Herskowitz and Plaintiff executed a document entitled ''Agreement 
of Sale of 32 Bank Street, Philadelphia Pa.'\ dated on or about December 2, 
2005 and executed by Defendant Herskowitz on or about December 16, 2005 
("Agreement''). 

17. The Agreement provided for transfer of the Property and the Business, 
including but not limited to ''vending machines, Beds, frames, mattresses, 
furniture, kitchen equipment, linens, pool tables, TV's washer, all existing 
telephone lines and numbers to be kept in service, existing internet listing web 
site www.bankstreethostel.com .'' 

18. The parties specifically agreed that that among the items to be transferred to 
Plaintiff w^ere all business permits and licenses "together with a clear, 
unrestricted Certificate of Operation [sic] from the City of Philadelphia ... 
necessary to conduct business for a 70-bed Hostel (70).'' 

19. Pursuant to the terms of the Agreement, Plaintiff tendered to Defendant Banks 
the amount of $100,000.00 to be held as a refundable deposit in Escrow^ 
("Escrow^'') pending satisfaction of the contingencies in the Agreement, 
including but not limited to due diligence inspection by the Plaintiff as to the 
accuracy of Defendant Herskowitz' s representations as to the books, records. 
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and certificates of occupancy for the Business, and a closing on the sale of the 
Property and the Business. 

0. However, Defendant Herskowitz concealed from Plaintiff the false 
representation as to the lawful capacity of the Business, and it was only upon 
further inquiry to the City of Philadelphia that Plaintiff discovered that the 
certificate of occupancy for the Business premises was limited to a capacity of 
54 beds instead of the falsely represented capacity of 70 beds. 

1 . Defendant Herskow^itz acknowledged that he w^as unable to honor the 
Agreement that included a Certificate of Occupancy for a 70-bed Hostef and 
the parties agreed to terminate the Agreement and refund the Escrow' to 
Plaintiff in full 

On or about February 2, 2006, Defendant Herskowitz acknowledged in 
writing that the Agreement had been terminated, and promised in writing that 
''all escrow monies held by Philip Banks shall be released immediately to the 
Buyer [Plaintiff]/' 

23. How^ever, neither Defendant Banks nor Defendant Herskowitz ever returned 
the $100,000.00 in escrowed monies to Plaintiffi despite repeated written 
demands theretbre. 

24. No benefit was conferred upon Plaintiff by either Defendant Herskow^itz or 
Defendant Banks, 

25. Many, if not all of the documents, actions and inactions, statement and false 
representations relevant to this action were made and/or executed in the 
District of Columbia, 



99 



COUNT ONE: Breach of Contract 
(Defe^ndant Herskowitz) 

26. Plaintiff incorporates and alleges the paragraphs set forth above as if fully 
stated herein. 

27, Prior to failure of the condition precedent to the Agreement and discovery of 
the felse misrepresentations as to the lawful capacity of the Business, Plaintiff 
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was ready willing and able to perform each and every of its obligations under 
the Agreement, 
28- Defendant Herskowitz failed to honor the terms and conditions of the 

Agreement by failing to provide and convey the Property and the Business 
with the falsely represented capacity of 70 beds for lawful occupancy. 

29. Plaintiff has been damaged by this breach in an amount to be determined at 
trial but not less than $L600,000.00, 

COUNT TWO: Fraudulent Inducement to Contract 
(Defendants Herskowdtz and Banks) 

30. Plaintiff incorporates and alleges the paragraphs set forth above as if fully 
stated herein. 

3 1 . By their statements, acts and omissions as more fully identified above. 
Defendants Herskowitz and Banks, jointly and severally, made material 
misrepresentations to the Plaintiff, including but not limited to falsely 
representing the lawful capacity of the Business, for the purpose of inducing 
the Plaintiff into entering into the Agreement on the terms and conditions set 
ibrth therein. 

32. Defendants Herskowitz and Banks knew^ at the time they made these false 
misrepresentations that the lawful capacity of the Business was not 70 beds, 
but was in fact only 54 beds, 

33. Plaintiff relied on these material misrepresentations to his detriment and 
would not have agreed to enter into the Agreement on the terms and 



^ -^ 
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conditions set forth therein but for these material misrepresentations by 
Defendants. 

34. Plaintiff has been damaged by this fraudulent inducement to contract in an 
amount to be determined at trial but not less than $l,600,000i)0, 

COUNT THREE: Breach of Fiduciary Duty 
(Defendant Banks) 

35. Plaintiff incorporates and alleges the paragraphs set forth cibove as if fully 
stated herein, 

36. By his actions and inactions as set forth above, including but not limited to his 
refusal to refund the Escrow held under his control even at the direction of 
both parties to the transaction, Defendant Banks has breached a fiduciary duty 
to Plaintiff, 

37. Plaintiff has been damaged by this breach of fiduciary duty in an amount to be 
determined at trial but not less than $150,000,00. 

38. Plaintiff is entitled to punitive and exemplary damages for this breach of 
fiduciary duty in an amount to be determined at trial but not less than 
$150,000.00. 

COUNT FOUR: Unjust Enrichment 
(Defendants Herskowitz and Banks) 

39. Plaintiff incorporates and alleges the paragraphs set forth above as if fully 
stated herein, 

40. By wrongfully retaining the monies tendered by Plaintiff in good faith as a 
flilly refundable Escrow, and by refusing to return these monies upon 
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terniination of the Agreement, Defendants Herskowitz and Banks have been 
unjustly enriched at the expense of Plaintiff 

41. Plaintiff has been damaged by this unjust enrichment in an amount to be 
determined at triaf but not less than $150,000.00. 

COUNT FIVE: Fraud and Misrepresentation 
(Defendants Flerskowitz and Banks) 

42. Plaintiff incorporates and alleges the paragraphs set forth above as if fully 
stated herein, 

43. Defendants Flerskowitz and Banks iklsely induced Plaintiff to tender 
$1.00,000.00 into the Escrow^ through false representations as to both the value 
and lawful capacity of the Business and as to their intent to hold separate the 
Escrow and refund the Escrow in full to Plaintiff should the transaction not be 
completed. 

44. Plaintiff has been damaged by these fraudulent misrepresentations in an 
amount to be determined at trial but not less than $150,000.00, 

45. Plaintiff is entitled to punitive and exemplary damages as a result of these 
fxaudulent misrepresentations, in an amount to be determined at trial but not 
less than $1,600,000.00. 
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WHEREFORE PlaintilT prays for entry of judgment as follows: 

A. For its actual damages in an amount of not less than $1.600.00,00. 

B. For punitive and exemplary damages in an amount of not less than 
$L600.000.00. 

C. For its attorneys fees and costs of this action. 

D. For such other relief as this Court may deem just and appropriate. 



RESPECTFULLY SUBMITTED: 



STEPHEN; SC^H^F17:R 
Bv Cour^^ -'^ 



4- 






Janifes M Loots (384763) 
236 N4assachusetts k\c "XL #20 
Washington DC 20002 
(202) 536-5650 
iloots@lootslaw.com 
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